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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

TR GCHIT T T SAAE:-

Revision application to Government of India:

(1) WWE@WW,W%E&WW%WWW%WﬁWWﬁ
ST-TRT 3 T TS ¥ S GOEr e SrefiT v, s @, o AT, ToTed T,
o 5T, e €17 e, e e, T Reefl: 110001 47 ST =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(=) 7f wrer v g 3 A § o e g @ & R AOem AT A e o AT T
Wﬁ@m@mﬁw%m@nﬁﬁ,mﬁﬁwmwﬁﬁa{%ﬁmﬁﬁ
a7 el sroe I & &Y ATer S AT F 4 g gl

In case of any loss of goods where the loss occ .I;’gjs.'l\,;dtg%‘nsit from a factory to a
warehouse or to another factory or from one wareho g%i&@“éiﬁbt%@f\during the course of
processing of the goods in a warehouse or in stdragé wieth i ‘J,\n‘ a factory or in a
warehouse. ' ‘

I‘:" fsvz
~\'~Q_



(@) T 3 aTed A g AT wew ¥ Faifiw W wR Ar wre % ARt § s I Fg AT T
Wﬂw%ﬁ%%mﬁsﬁm%m%ﬁwmﬁwﬁﬁaﬁ%ﬁ%

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India. ’

@) 9T Qe T EAT R TR ST 3 e (YT AT e ) Tt e e e g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) ST SouTa ST o % T 3 T St St fee AT it T § $fK QR e S 5
&TRT UE T 3 e S, ST 3 GRT IR a7 999 9= 7 9% § 7 stfdfRee (7 2) 1998
109 g fg<h Y TN

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(2)  FehT Sere e (ardien) Feemastt, 2001 % e 9 % siwta fARide yo ger 508 Tgar
g &, AT arer F 9T arer T Rets & A 7 F Nacger-snes & srdier snaer i -ar giadt
¥ Ty ST e [T ST SR Y SHe |1 T § 1 Y& ofi 3 st gy 35-3 § Raia fr %
AT 3 e % T ESX-6 AT it S AT g ARy

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) TR smiee ¥ aTer gl Sed ThT U 9TE T AT I8N B9 gl ©99 200/ G G
ST iR STt Serend T AT § SATeT g1 9t 1000/~ T 6 ST = STy
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T o, F0RT SeUTa Qe T AT FX e _ARTEHR & Fid -
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ¥ seared o wfafiaw, 1944 & oy 35-a1/35-% % saia-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SR ieeE § ST SR ¥ St i erier, srfter o wreer § T e, i IeIred
o T AT T AT (frede) gt & N, srguareTs § 2nd {ET, TEAMI
W&, A9, FREENR, AgHaEE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee 0f-Rs.1,000/-
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / dgﬁ%ﬁﬁ,ﬁ@md is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the fo’;nggs" ? SS Ye N

draft in favour of Asstt. Registar of a branch of any nominate publicisgcto )éfﬁ’g%k
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place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.

(3) 2 5 e S T SR T AT ST § A TAF G e F (o0 B 7 G ST4H
&7 & T TR TR S oy 5 of B forer ot o & =y 3 fRrg rermfRerty srfteftar =mantarReT
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4)  ITETORT o AT 1970 T WTTaa ohi gt -1 ¥ st Rt g srgam o< saae
mwﬁ&rwﬁﬁﬁﬁﬂmmﬁ%aﬁwﬁ@rmﬁwwaaso Y T AT [ [he
T BT AT1Y |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) =7 A G A S R w arer et A off e s R S g S
w,Www@WWW(ﬁfﬁ)ﬁw, 1982 # Rz gl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T &, Heard IUTEH {Lvm@&qlmﬁ?ﬁﬂmﬁwﬁwﬁ)@?ﬁaﬁ?ﬁ%mﬁ
FIART (Demand) T &€ (Penalty) T 10% T3 SHT FHLAT AT Bl AT (o, stfereaw q& ST 10
U JIC &l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

e ST Y S AATRL S ST, AT T haisd 6T AT (Duty Demanded)
(1) ¥< (Section) 11D ¥ wga et TRy
(2) ToraT T Fde FiSe St W,
(3) ¥ HRe Rt ¥ Faw 6 % qga < TN

ag 78 w7 * Afeq el § uge o ST Y qET A srdfier QTR AR 3 g I8 A1 o feAr
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs. 10 Crores. It may be noted that the pre-depositis a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) Wmsr%ﬁmmw%waaﬁmﬂwwmmﬁaﬁa@ﬁﬁwmm
e % 10% T O SR gt et s Rafia g 9w 20 F 10% QT U Y ST qHAT B

In view of above, an appeal against this order shall- lie before the Tribunal on
hiveandipenalty are in dispute,

payment of 10% of the duty demanded where duty ?gd ‘ﬂ‘;a}ia@
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Yalan Salon, 126, Orchid Centre, Opp. Safal
Parisar 1 & 2, Bopal, Ahmedabad - 380058 (hereinafter referred to as “the appellant™) against
Order-in-Original | No. GST-06/D-VI/O&A/497/Y ALAN/AM/2022-23 dated
20.01.2023(hereinafter referred to as “the impugned order”) passed by the Assistant
Commissioner, CGST Division-VI, Ahmedabad North (hereinafter referred to as “the
adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
AABFY3428K. On scrutiny of the data received from the Centra] Board of Direct Taxes
(CBDT) for the Financial Year 2016-17, it was noticed that the appellant had earned an
income of Rs. 18,86,741/- during the FY 2016-17, which was reflected under the heads “Sales
/ Gross Receipts from Services (Value from ITR)” filed with the Income Tax department.
Accordingly, it appeared that the appellant had earned the said substantial income by way of
pro&iding taxable services but has neither obtained Service Tax registration nor paid the
applicable service tax thereon. The appellant were called upon to submit copies of Balance
Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period. However,

the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST-06/04-
1470/0&A/Yalan Salon/2020-21 dated 18.10.2021 demanding Service Tax amounting to Rs.
2,83,011/- for the period FY 2016-17, under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the
Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax Rules, 1994; and

imposition of penalties under Section 77 & Section 78 of the Finance Act, 1994,

22 In response of the SCN they filed their submission vide letter dated 27.11.2021
wherein they submitted that the are engaged in the business of providing beauty care services
at his salon they are also trading of salon products. Considering the submission not
sufficient. the Show Cause Notice was adjudicated vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,83.011/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period from FY 2016-17. Further
(i) Penalty of Rs. 2,83,011/- was also imposed on the appellant under Section 78 of the
Finance Act, 1994; (ii) Penalty of Rs. 10,000/~ was imposed on the appellant under Section

77(1)(a) of the Finance Act, 1994 for failure to taking )S“,e,;vg_ic.emgqx Registration; and (iii)
- 11? by 1;’:‘; N
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Penalty of Rs. 40,000/~ was imposed on the appellant under Section 70(1) of the Finance Act,

1994 for not furnishing service tax returns.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

o The appellant submitted that they are professional Hairdresser and engaged in the

business of providing salon service and also in trading of beauty & spa products. They

also procured the material from outside vendors and earned the income tabulated as

under:
Sr. Particulars Description 2015-16 2016-17
No. |
1 Sale of Salon products Trading of | 2,89,366/- 10,37,191/-
goods
2 Salon Services Services 5,54,240/- 8,49,550/-
Total income 8,43,606/- 18,86,741-

They have furnished the sample copies of invoices. During the'F.Y 2016-17, they have earned

Rs. 10,37,191/- by trading of goods and the same is covered under Entry(e) of Negative list

of service tax ie. section 66D of the Finance Act,1994. For the remaining amount Rs.
8,49,550/-, the benéfit of SSI exemption is available with them in terms of Noti. No 33/2012-
ST dated 20.06.2012. Therefore, they are not liable to pay service tax. Further they submitted
that at the time of filing ITR for the F.Y. 2016-17 , by mistake they have filled the whole
amount in “Sale of Services™.

e They submitted that the SCN is vague and cryptic and the adjudicating authority
confirmed the demand in the impugned OIO which was not the part of the SCN.
Therefore the same is not legally sustainable. They place reliance on the following
case law:

@) Syndicate Bank Vs. Commissioner of Central Excise [2022] 137 taxmann.com
302 (Bangalore CESTAT)

(i)  M/s. Jeevan Diesels & Electricals Limited V. Commissioner of Central Excise,
Customs & Service Tax, Bengaluru- III' - 2017 (2) TMI 58- KARNATAKA
HIGH COURT,

o The SCN is issued barely on the basis of assumption without any verification of the

actual facts of the appellant and position in the law. The demand raised in the SCN is
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dated October 26, 2021. They contended that determining the service tax liability
without establishing the nature of business activity and only on the basis of data
received from Income tax department is not proper as per law. The adjudicating
authority decided the matter without providing opportunity to explain the nature of

service provided and without considering the submission made by them.

e The appellant submitted that demand raised on the basis of difference of data shared
by the CBDT/income tax department and service tax returns, is not sustainable. They

have place the reliance on the under case law:

)] Faquir Chand Gulati vs. Uppal Agencies Pvt. Ltd. 2008 (12) S.T.R. 401 (S.C.),
(ii) Kush Constructions Vs. CGST NACIN 2019 (24) GSTL 606 (Tri - All) ;

The appellant submitted that the demand confirmed without proper
verification is not legal as per law and prayed that the appeal may be accepted

and the OIO may be set aside in light of the above

4. Peréonal hearing in the case was held on 15.09.2023. Miss Madhu Jain, Advocate,
appeared on behalf of the appellant for personal hearing. She reiterated submissions
made in appeal memorandum and also submitted that the appellant deals in sale of
salon products apart from salon ‘services. She also furnished copy of sample invoices
and requested to set aside the Impugned order.

Further, due to change in the appellate authority, Personal hearing in the case
was again held on 05.12.2023. Miss Madhu Jain, Advocate, appeared on behalf of the
appellant for personal hearing. She rejterated submissions made in appeal
memorandum apd also submitted the CA certificate that the total turnover of the
services was less than the threshold limit, therefore the service tax is not applicable

and requested to allow the appeal.

5. [ have carefully gone through the facts of the case, grounds of appeal,
submissions made in the Appeal Memorandum and documents available on record.
The issue to be decided in the present appeal is whether the impugned order passed
by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the case, is

legal and proper or otherwise.

'ﬂ’;;\
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6. I find that in the SCN in question, the demand has been raised for the period FY 2016-
17 based on the Income Tax Returns filed by the appellant. Except for the value of “Sales of
Services” provided by the Income Tax Department, no other reason or justification is seen
from the SCN for raising the demand against the appellant. As the appellant has shown their
income from “Sales of Services” in their ITR filed for the F.Y 2016-17 and failed to get
registered with the service tax department and filing ST-3 returns, the demand was raised. The

same was also confirmed as the appellant couldn’t submit the relevant document, the

adjudicating authority confirmed the demand.

7. As per the appellant’s submission for the F.Y 2016-17, they have earned Rs. 10,37,191/-
by trading of goods and the same is covered under Entry(e) of Negative list of service tax i.e.
section 66D of the Finance Act,1994. For the confirmation of the same the appellant has
submitted the copies of sample sales bills of purchase/sale from/to its various
vendors/customers. In fovour their submission, the appellant has also submitted the copies
26AS from for F.Y 2016-17 in which it can be seen that no TDS has been deducted. From the
above It appears that they are engaged in sale of sale/trading activity . Being trader, the
appellant has not taken service tax registration. Trading goods is the activity of buying,
selling, or exchanging goods or services between people, firms, or countries. It can also mean
the sale of goods by way of business to buyers, traders, or processors and the same is
exempted from the service tax as per the Clause (e) of the Section 66D of Finance Act, 1994
specifies the Negative list of services i.e. the Services on which Service Tax is not applicable.
Section 66D is been inserted in Finance Act, 1994 by Finance Act, 2012 and been notified to
be effective from 1st July 2012 vide Notification No. 19/2012-ST dated 5 June 2012.Relevant

portion of the above is re-produced as under:

66D. Negative list of services. - The negative list shall comprise of the following services, namely: -

(a) services by Government or a local authority excluding the following services to the extent they are
not covered elsewhere -

(e) trading of goods;

So once the activity falls within the meaning of any service provided in service tax
negative list, the activity is out of service tax applicability. As they are engaged in
sale/purchase i.e. trading activity, As per negative list [section 66D(e) ] of Finance Act,1994,

service tax is not applicable.
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7.1 Further, As per the appellant’s submission they have earned amount Rs. 8,49,550/- from
the beauty service for which they have claimed the benefit of SSI exemption in terms of Noti.
No 33/2012-ST dated 20.06.2012. They have submitted copy of “sales of service” Income

Ledger & Invoices in support of their claim, As the total income from this taxable
service is Rs. 8,49,550/- which is less than 10 lakhs threshold limit. The turnover in the
preceding year was also below 10 lakhs. They have furnished the CA certificate in this
regard also in support of their claim. Hence, the appellant appears to be eligible for
small service provider exemption for the F.Y. 2016-17 as per Notification No.
33/2012-ST dated 20/06/2012. After considering the facts & submissions, I am of the

considered opinion that, the contention of the appellant are sustainable.

8. In view of the above discussion, I am of the considered view that the activity
carried out by the appellant not liable to pay Service Tax during the FY 2016-17. Since
the demand of Service Tax is not sustainable on merits, there does not arise any

question of charging interest or imposing penalties in the case.

9. In view of above, I hold that the impugned order passed by the adjudicating
authority confirming demand of Service Tax, in respect of income received by the
appellant during the FY 2016-17, is not legal and proper and deserve to be set aside,

Accordingly, T set aside the impugned order and allow the appeal filed by the
appellant.

10, erfier shal gRT &t 1 1% arefier &7 MueRT ST adis & T strar g |

The appeal filed by the appellant stands disposed of in above terms.

Attested

\/
Mamisl v

Superintendent(Appeals),
CGST, Ahmedabad
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