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l?afz ft-sr?gr a sriatr gr4ar? it as zrgr a 4frznffr ft aaT +T; TT
srfer4rtr aft srrarterrhearrtnmar&, 9ar fah srrh fas gt aaar?I
Any person aggrieved by this Order-in-Appealmay file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

Revision application to Government of India:

(1) a+Rtstar gas sf@Rr+, 1994 ft arr saat aarg mgTuaaRta arrt
3q-.err a 7r vpa a siaiagtaur lastRa, ma rat, fa ii4ta, usra PTT,
tft #fa,stara, ira tf,&ft: 110001 t Rt sft arf@:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, NewDelhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(#) fam Rtzaaaftzt er ir f4Rt ssrtrr sir m4tr "4T fcl1m
'44 o:s I .j I tzar?rusts ,( ifmrsra sum+fit, fatrust .j 11Twet?zag f@ft cfi Iat it
fa«ft '41 serutgtmt frnfratr&zt

1

In case of any loss of goods where the loss ~- ..:a"tfi~sit from a factory to a
warehouse or to another factory or from one ware " "' · ?-.during the course of

. h · %l s t 'processing of the goods m a ware ouse or m s ~.fl a 1ac ory or m a
· --warehouse. 1!J}

$}
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(W) ma a arzg [aft Tgr 7?gr f.-1 <-tffa a7 rmt aRfr iisq#tr gr4 mamarT
'3,91 arr gen Razami \jff sra hang fatugqr f.-1<-tffa a -~1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(s) sifa '3,91 aa Rt sgraaawrath fu Rt setaez ft&?st@ s?gr it sr
arrviRRh gal I"¾ cfi~'~ t '\1TU -crrfur cfl"™ tR: <IT G1Tct#~~ (-.=r 2) 1998 mu
109'\rfU~~~WI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(2) ~-3,91&'1 ~(~) f.-1<-t+Jlctffi, 2001 tfrr:ii:rgtah=rrcl f¾f.-lfe:l?! m~~-8#cTT
faiii, sra#faarr )fr fcf.:n'cfiRthsaga-?grvi sft« s?t 2t-at4fat
aTrUfa s@afr=rfey sh arr atar <rgr gffh siaf errT 35-~# f.tmfta# t
rath«qr eh arr €tz-6 rat Rt #Ra ft gift arf@gt

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfas slat ah arr szi iarav4Tasq? zr3a#ghatsr? 20o/- #tr 4war ft
sag sit sgt ia1an v4r asr gt at 1000/- ft fl @7ratft =gt

The revision application shall be accompanied by _a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

trgm, h£hrsegraraqi tara s4fl nrnf@awa#Rsft:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~-a,91&1 ~~, 1944#mu35-G{T/35-~~~=-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) affaa qRbaaarr gar eh star Rt srfta, sflta{tr gtca, hf 3eT1a

gr«cau aara z4ft +ran1f@#wr (Rec) fr 4fa 2fr flfwr, zrtar ii 24 Tr, agar
~, a:rm:ctr, FR'tl(rJlil(, aj~+MIG!l&-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a~of-R.s.1,000/­
, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ de]!.Q._afl.,.,f,,,1,~d is/ o» 'z,A
upto 5 Lac, 5 Lac to 50 Lac_ and above 50 Lac respectiv~ly in the f?(!!lf Wf-k~: & \'!Mnk
draft m favour of Asstt. Registar of a branch of any nommate public~~ ctort;~~ ~~\e\t.. ,4li:.H. flt;2 s? >2 ~ o.,,, -;..... ,f

i.?,..;-.,,o 9>.,.o"" •.ty
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place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.

(3) mw rermergit arr?gr@tar ? at r@ta stag a fagR #r @war svfn
&«a fararr rfgrzrash&taguftfar&t#rf aaahfu zrnf@frsfl+tr@r#WT

rua zft ark4trat Rt v4cafr srare
In case of the order covers a number of order-in-Original, fee for each 0.1.0.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoriawork if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) &11411.'!4 ~~ 1970<!"~~#~-1 ~~f.=rmfur~~~~
rnearzrffa [fa 7f@la1ta a2grp@a Rtua#fass6.50 ktmrtrgrafez
asgtr =rRe

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z i«fer tu«it Rial ffl cfR f.=r4m#~ m ~1:fTi-{" 611cfirsra rfi4T~ i \lfl" mm
g«a, ah sgra gavi hara sf)ft rt1f@raw (#raff@f@r) "R"411, 1982 if f.:tftcr~1
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar gra, hat sqraa gaviatas4ft nttf@raw (fee)u 7fa afhRtama
cfido44ii·'I (Demand) ~~ (Penalty) cfiT 10% WT~ efi"{i-{T olHcJ 14 ~I ~l~ifch,~WT~ 10
~WO: t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

a{trsra grasjataa siaia, sf@a3tr#frRtmlT (Duty Demanded) I

(1) is (Section) llD~~f.=rmfur"Ufu;
(2) frnaae3ReeRt ufra;
(3) az%fezfaiRR 6hag«kraft

rz pf sar 'if@a a«'z4sr ft gaaru aft' rfeah fgaaa fr
rr?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) < sear #fa aft qf@2awasgi area srzrar gaaw fa(Ra gtt tr fgT
gr4 10%rat sitszaau f et,Ra 'it"~~~ 10% ·rat Tc ft sr#fr

In view of above, an appeal against this order s~ft¥~ p...efore the Tribunal on
payment of lOO(o of the duty demanded where duty ef$%. eggnalsare m dispute,

al h al al . . di t " 'll'~ 1" <i\or pen ty, w ere pen ty one 1s m spu e. JJ-' ;,>t 1·1~i~• ··~. ~~

t8 (ifJft' ;i.. .....
% 2s; ze;, . ·-s ~,,
6s > 3-o• ..>,. r::i'~ ~..,..,0 .. ·\\~'ii* •"l
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F. No. GAPPL/COM/STP/3/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Yalan Salon, 126, Orchid Centre, Opp. Safal

Parisar I & 2, Bopal, Ahmedabad - 380058(hereinafter referred to as "the appellant") against

Order-in-Original No. GST-06/D-VVO&A/497/YALAN/AM/2022-23 dated

20.01.2023(hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, CGST Division-VI, Ahmedabad North (hereinafter referred to as "the
adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AABFY3428K. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 20 16-17, it was noticed that the appellant had earned an

income of Rs. 18,86,741/- during the FY 2016-17, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of Balance

Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period. However,

the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST-06/04­

1470/O&A/Yalan Salon/2020-21 dated 18.10.2021 demanding Service Tax amounting to Rs.

2,83,011/- for the period FY 2016-17, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax Rules, 1994; and

imposition of penalties under Section 77 & Section 78 of the Finance Act, 1994.

2.2 In response of the SCN they filed their submission vide letter dated 27.11.2021

wherein they submitted that the are engaged in the business of providing beauty care services

at his salon they are also trading of salon products. Considering the submission not

sufficient. the Show Cause Notice was adjudicated vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,83,011/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2016-17. Further

(i) Penalty of Rs. 2,83,011/- was also imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(1 )(a) of the Finance Act, 1994 for failure to taking Se,1;.vJGe Tax Registratioi1; and (iii)•. ..."s,.«gcs# %;2,3,es4. @.'ee=an» , 'Gc" »%«ms. %gr«» 4±+i
'g .
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F.No. GAPPL/COM/STP/2&98/2023-Appeal

Penalty of Rs. 40,000/- was imposed on the appellant under Section 70(1) of the Finance Act,

1994 for not furnishing service tax returns.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

0 The appellant submitted that they are professional Hairdresser and engaged in the

business of providing salon service and also in trading of beauty & spa products. They

also procured the material from outside vendors and earned the income tabulated as

under:

Sr. Particulars Description 2015-16 2016-17

No.

1 Sale of Salon products Trading of 2,89,366/­ 10,37,191/­

goods

2 Salon Services Services 5,54,240/- 8,49,550/-

Total income 8,43,606/- 18,86,741-

They have furnished the sample copies of invoices. During theF.Y 2016-17, they have earned

Rs. 10,37,191/- by trading of goods and the same is covered under Entry(e) of Negative list

of service tax i.e. section 66D of the Finance Act,1994. For the remaining amount Rs.

8,49,550/-, the benefit of SSI exemption is available with them in terms ofNoti. No 33/2012-

ST dated 20.06.2012. Therefore, they are not liable to pay service tax. Further they submitted

that at the time of filing ITR for the F.Y. 2016-17,by mistake they have filled the whole

amount in "Sale of Services".

e They submitted that the SCN is vague and cryptic and the adjudicating authority

confirmed the demand in the impugned OIO which was not the part of the SCN.

Therefore the same is not legally sustainable. They place reliance on the following

case law:
(i) Syndicate Bank Vs. Commissioner of Central Excise [2022] 137 taxmann.com

302 (Bangalore CESTAT)
(ii) Mis. Jeevan Diesels & Electricals Limited V. Commissioner of Central Excise,

Customs & Service Tax, Bengaluru- III' - 2017 (2) TMI 58- K.ARNATAK.A

HIGH COURT,
s The SCN is issued barely on the basis of assumption without any verification of the

actual facts of the appellant and position in the law. The demand raised in the SCN is

factually wrong and legally incorrect. This is the violation of the CBIC Instructions

5



F.No. GAPPL/COM/STP/XX/2023-Appeal

dated October 26, 2021. They contended that determining the service tax liability

without establishing the nature of business activity and only on the basis of data

received from Income tax department is not proper as per law. The adjudicating

authority decided the matter without providing opportunity to explain the nature of

service provided and without considering the submission made by them.

e The appellant submitted that demand raised on the basis of difference of data shared

by the CBDT/income tax department and service tax returns, is not sustainable. They

have place the reliance on the under case law:

(i) Faquir Chand Gulati vs. Uppal Agencies Pvt. Ltd. 2008 (12) S.T.R. 401 (S.C.),

(ii) Kush Constructions Vs. CGSTNACIN 2019 (24) GSTL 606 (Tri - AII) ;

The appellant submitted that the demand confirmed without proper

verification is not legal as per law and prayed that the appeal may be accepted

and the OIO may be set aside in light of the above

4. Personal hearing in the case was held on 15.09.2023. Miss Madhu Jain, Advocate,

appeared on behalf of the appellant for personal hearing. She reiterated submissions

made in appeal memorandum and also submitted that the appellant deals in sale of

salon products apart from salon services. She also furnished copy of sample invoices

and requested to set aside the Impugned order.

Further, due to change in the appellate authority, Personal hearing in the case

was again held on 05.12.2023. Miss Madhu Jain, Advocate, appeared on behalf of the

appellant for personal hearing. She reiterated submissions made in appeal

memorandum and also submitted the CA certificate that the total turnover of the

services was less than the threshold limit, therefore the service tax is not applicable

and requested to allow the appeal.

5. I have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum and documents available on record.

The issue to be decided in the present appeal is whether the impugned order passed

by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and _circumstance of the case, is
legal and proper or otherwise.

6



F.No. GAPPL/COM/STP/.21'.!.0/2023-Appeal

6. I find that in the SCN in question, the demand has been raised for the period FY 2016­

17 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services" provided by the Income Tax Department, no other reason or justification is seen

from the SCN for raising the demand against the appellant. As the appellant has shown their

income from "Sales of Services" in their ITR filed for the F.Y 2016-17 and failed to get

registered with the service tax department and filing ST-3 returns, the demand was raised. The

same was also confirmed as the appellant couldn't submit the relevant document, the

adjudicating authority confirmed the demand.

7. As per the appellant's submission for the F.Y 2016-17, they have earned Rs. 10,37,191/­

by trading of goods and the same is covered under Entry(e) ofNegative list of service tax i.e.

section 66D of the Finance Act, 1994. For the confirmation of the same the appellant has

submitted the copies of sample sales bills of purchase/sale from/to its various

vendors/customers. In fovour their submission, the appellant has also submitted the copies

26AS from for F.Y 2016-17 in which it can be seen that no TDS has been deducted. From the

above It appears that they are engaged in sale of sale/trading activity . Being trader, the

appellant has not taken service tax registration. Trading goods is the activity of buying,

selling, or exchanging goods or services between people, firms, or countries. It can also mean

the sale of goods by way of business to buyers, traders, or processors and the same is

exempted from the service tax as per the Clause (e) of the Section 66D of Finance Act, 1994

specifies the Negative list of services i.e. the Services on which Service Tax is not applicable.

Section 66D is been inserted in Finance Act, 1994 by Finance Act, 2012 and been notified to

be effective from 1st July 2012 vide Notification No. 19/2012-ST dated 5 June 2012.Relevant

portion of the above is re-produced as under:

66D. Negative list of services. - The negative fist shall comprise ofthefollowing services, namely: ­

(a) services by Government or a local authority excluding thefollowing services to the extent they are
not covered elsewhere ­

(b).....,

(c) ,

(d) ,

(e) trading ofgoods;

So once the activity falls within the meaning of any service provided in service tax

negative list, the activity is out of service tax applicability. As they are engaged in

sale/purchase i.e. trading activity, As per negative list [section 66D(e)] of Finance Act,1994,

service tax is notaal ,e

/4
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r.o. GAPPL/COM/SiP/33%/2023-Appeal

7.1 Further, As per the appellant's submission they have earned amount Rs. 8,49,550/- from

the beauty service for which they have claimed the benefit of SSI exemption in terms ofNoti.

No 33/2012-ST dated 20.06.2012. They have submitted copy of "sales of service" Income

Ledger & Invoices in support of their claim. As the total income from this taxable

service is Rs. 8,49,550/- which is less than 10 lakhs threshold limit. The turnover in the

preceding year was also below 10 lakhs. They have furnished the CA certificate in this

regard also in support of their claim. Hence, the appellant appears to be eligible for

small service provider exemption for the F.Y. 2016-17 as per Notification No.

33/2012-ST dated 20/06/2012. After considering the facts & submissions, I am of the

considered opinion that, the contention of the appellant are sustainable.

8. In view of the above discussion, I am of the considered view that the activity

carried out by the appellant not liable to pay Service Tax during the FY 2016-17. Since

the demand of Service Tax is not sustainable on merits, there does not arise any

question of charging interest or imposing penalties in the case.

9. In view of above, I hold that the impugned order passed by the adjudicating

authority confirming demand of Service Tax, in respect of income received by the

appellant during the FY 2016-17, is not legal and proper and deserve to be set aside.

Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

10. sft #afara ft n&sfa fqzra 34laa#far star?z]
The appeal filed by the appellant stands disposed of in above terms.

•·12·23
(1ia #a)
~ (a:r:fmr )

Attested

✓\tJ ,
le»L \vs

Superintendent(Appeals),
COST, Ahmedabad

8

Date.'
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